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As the 10th anniversary of the Affordable Care Act approaches, it
is a wonder that the sweeping reform law is still on the books. In
2012 and 2015, the U.S. Supreme Court defused legal challenges
with decisions in two separate cases, though the decision in the
latter case allowed states to opt out of the Medicaid expansion
included in the law.1 Two years later, the late U.S. Senator John
McCain’s memorable “thumbs-down” vote2 put an abrupt end to
months of effort by Republican majorities in Congress to repeal
the law. Until recently, New York and other states that have
embraced the ACA have only had to contend with destabilizing
regulations and funding cuts advanced by the Trump
administration. But now, an increasingly worrisome
constitutional challenge to the ACA has worked its way through
federal courts, 3 and the U.S. Supreme Court has agreed to
consider intervening in the case at a conference of the nine
justices scheduled for February 21, 2020.4 As that momentous
discussion approaches, it’s a good time to look at how we got
here, and review the damage that might be headed our way in
terms of the ACA tools New York has relied on to drive its
uninsurance rate to historically low levels.

The request to the Supreme Court to intervene
in the case came from a coalition of state
attorneys general (including New York’s)
and the U.S. House of Representatives, who
stepped up when the U.S. Department of
Justice refused to defend a lawsuit challenging
the ACA on constitutional grounds (Texas v.
United States)5 and later endorsed the lower
court decision to throw out the ACA.6 The
original case was brought by the attorney
general from Texas and 19 other states, led by
Republican attorneys general or governors,
in February 2018; at the time, legal analysts
didn’t give the lawsuit much of a chance.7
Texas’s argument—that because an earlier
Supreme Court decision upheld the ACA
on the grounds that the individual mandate
was a tax, when Congress “zeroed out” the
tax penalty in 2017 it made the entire law
unconstitutional—seemed to have an easy
answer: if Congress had meant to repeal the
ACA, it could have explicitly done so. But
a federal judge sided with Texas in the first
round,8 striking down the entire law. A federal
appeals court upheld the earlier decision in
part,9 agreeing that the individual mandate
was unconstitutional but asking the lower
court to take a “finer tooth comb” to the
sweeping law to determine what parts, if
any, could stand. As that process plays out,
ACA supporters have been highlighting what
Texas’s success in the case would mean.
“Pre-existing conditions” is the current
shorthand for the main impact of ACA
repeal. Allowing health plans to once again
deny coverage or charge higher rates to
individuals with known medical conditions
is certainly a vital concern that resonates
with consumers; but as a descriptor for ACA
repeal, the term understates the havoc that
would ensue for states in terms of coverage,
financing, and other consumer protections.
An analysis by the Urban Institute estimates
that repealing the ACA would increase the
number of uninsured by nearly 20 million
nationally—with about 75 percent of that
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decline representing lost Child Health Plus
and Medicaid coverage—and decrease federal
spending on health care by almost $135
billion.10 And there’s a long list of important
consumer protections and initiatives besides
pre-existing conditions that would be swept
from the books: comprehensive health
benefits, free preventive care, equal rates
for men and women, caps on premiums for
older enrollees, bans on annual and lifetime
dollar limits, caps on out-of-pocket expenses,
decreases in drug spending for Medicare
recipients, coverage for children up to age 26
through their parents’ plans, demonstration
programs to improve quality and reduce costs,
and even calorie counts on restaurant menus.11
Just as the ACA’s effect varied by state, so
too would its repeal. These effects would
depend on the state’s health care coverage
and regulatory landscape before ACA
implementation, the degree to which it
embraced ACA tools, and the limits of state
regulation—even in states with active, proconsumer regulators like New York. New
York had many ACA provisions already
in place such as community rating and
open enrollment, and it added others, like
enshrining ACA essential health benefits
in statute. But state insurance regulation is
limited to the fully insured market (which
covers only about half of the roughly 9 million
New Yorkers with job-based coverage),12 so
many important ACA protections for workers
covered under the self-insured arrangements
common at big companies would depend on
decisions by their employers.13
New York also moved quickly last year
to strengthen the pre-existing condition
protections it had in place before the ACA,14
but the loss of over $600 million in tax credits
for individuals15—on top of zeroing out the
individual mandate penalty—would likely
destabilize the rejuvenated market. Without
the affordability credits, enrollment would
decline, the risk pool would deteriorate,

NEW YO RK, TEXAS, AND THE A F FORDA B LE CA RE ACT | U N IT ED H O S PITA L F U ND

and premiums would rise, triggering the
devolution of market segment to its formerly
dysfunctional state. By the same token, the
loss of a projected $4.8 billion in tax credits16
repurposed to cover nearly 800,000 New
Yorkers in the Essential Plan, New York’s
ACA Basic Health Program option, would
mean the end to one of the nation’s best
experiments at reaching low-income workers.
Of course, New York could take a deep breath
and simply replace the federal financing on
its own, but that seems unlikely even in a
year of budget surpluses—let alone a year in
which New York faces a $6.1 billion gap.17
According to Urban Institute reports,18 New
York would need to backfill $10–$13 billion
in federal funding when other lost revenue
is factored in besides premium tax credits.
Other financial hits would include the loss (or
reduction) of federal financial participation for
about 40 percent of Essential Plan enrollees
and about 1.9 million single adults enrolled
in Medicaid; additionally, the ACA’s repeal
could eliminate support for recipients enrolled
through pre-ACA Medicaid waivers in New
York and seven other states.
The Texas case has taken a lot of twists and
turns, and more are certainly in store.19,20 At

the conference scheduled for February 21,
2020, the court could put the case on track
for a decision by June 2020, push it back until
after the federal elections, or let the matter
play out in the lower courts. But for now, a
federal judge in Fort Worth, Texas, will decide
whether a low-income worker in Queens will
retain $20 per month Essential Plan coverage,
whether employees at a big firm in Manhattan
will continue to enjoy free preventive care for
their children, or whether a middle-income
family in Buffalo with their own business
will pay $1,000 a month or $1,400 a month
for coverage through the NY State of Health
marketplace.21
After a decade of court challenges,
destabilizing regulations from the Trump
administration, and repeal-and-replace
attempts in Congress, New York knows the
routine for these bouts of ACA uncertainty:
wring all the good out of the ACA that you
can, talk long and loud of its benefits, defend
it in court, and hold accountable those who
would undermine it.

Acknowledgments
This work was supported by the New York
Community Trust.

References
1

King, et al. v. Burwell, Secretary of Human Services, et al. https://www.supremecourt.gov/
opinions/14pdf/14-114_qol1.pdf; National Federation of Independent Business, et al. v. Sebelius,
Secretary of Health and Human Services, et al. https://www.law.cornell.edu/supremecourt/
text/11-393

2

Stevenson PW. August 27, 2018. The iconic thumbs-down vote that summed up John McCain’s
career. Washington Post. https://www.washingtonpost.com/politics/2018/08/27/iconic-thumbsdown-vote-that-summed-up-john-mccains-career/

3

Texas, et al. v Azar. https://affordablecareactlitigation.files.wordpress.com/2018/09/177111358274.
pdf

4 Supreme Court of the United States. Docket No. 19-840. February 5, 2020. Distributed
for conference. https://www.supremecourt.gov/docket/docketfiles/html/public/19-840.
html; for additional background information, Stohr G. February 5, 2020. Supreme Court
will weigh expediting Democrats’ Obamacare appeal. The Hill. https://thehill.com/policy/
healthcare/481635-supreme-court-to-consider-taking-obamacare-case-at-feb-21-conference

U N I TED H OSPITAL FUND | NEW YO RK, T EXAS , A ND THE A F FORDA B LE CA RE ACT

3

5

Letter from Attorney General Jefferson B. Sessions III to U.S. House of Representatives
Speaker Paul Ryan. June 7, 2018. https://www.justice.gov/file/1069806/download

6 Letter from Joseph H. Hunt, Assistant Attorney General, U.S. Department of Justice, to Lyle
W. Cayce, Clerk of the Court, U.S. Court of Appeals for the Fifth Circuit. March 25, 2019. https://
affordablecareactlitigation.files.wordpress.com/2019/03/doj-anti-aca-letter-3-25.pdf
7 Cohn J. June 14, 2018. They fought over the last Obamacare lawsuit, but they agree this one is
nonsense. Huffpost. https://www.huffpost.com/entry/obamacare-lawsuit_n_5b228d93e4b0ad
fb8271dcca
8 In the United States District Court for the Northern District of Texas. Texas, et al., v United
States of America, et al., Defendants, California, et al., Intervenors-Defendants. Memorandum
Opinion and Order. December 14, 2018. https://drive.google.com/file/d/1CAbrWy7zvfUec_8YWDh7H3bQr2-X4uH/view
9 In the United States Court of Appeals for the Fifth Circuit. No.19-10011. State of Texas, et al., v
United States of America, et al., defendants – appellants, state of California, et al., IntervenorDefendants – Appellants. Revised January 9, 2020. http://www.ca5.uscourts.gov/opinions/
pub/19/19-10011-CV0.pdf
10 Blumberg J, M Buettgens, J Holahan, and C Pan. March 2019. State-by-State Estimates of the
Coverage and Funding Consequences of Full Repeal of the ACA. Urban Institute. https://www.
urban.org/research/publication/state-state-estimates-coverage-and-funding-consequencesfull-repeal-aca
11 Kaiser Family Foundation. January 3, 2020. Potential Impact of Texas v. U.S. Decision on Key
Provisions of the Affordable Care Act. https://www.kff.org/health-reform/fact-sheet/potentialimpact-of-texas-v-u-s-decision-on-key-provisions-of-the-affordable-care-act/
12 Agency for Healthcare Research and Quality, Center for Financing, Access and Cost Trends.
2018 Medical Expenditure Panel Survey-Insurance Component. Table II.B.II.b(1).
13 Fernandez B and AL Mach. September 19, 2013. Private Health Plans Under the ACA: In Brief.
Congressional Research Service. https://fas.org/sgp/crs/misc/R43233.pdf
14 Chapter 57 of the laws of 2018.
15 NY State of Health. May 9, 2019. 2019 Open Enrollment Report. https://info.nystateofhealth.
ny.gov/2019openenrollmentreport
16 State of New York. Executive Budget. Aid to Localities Budget. S.7503/A.9503. Essential Plan
Program. https://www.budget.ny.gov/pubs/archive/fy21/exec/approps/local.pdf
17 New York State Executive Budget Briefing Book. FY 2021. https://www.governor.ny.gov/sites/
governor.ny.gov/files/atoms/files/FY2021BudgetBook.pdf
18 Blumberg J, M Buettgens, J Holahan, and C Pan. March 2019. State-by-State Estimates of the
Coverage and Funding Consequences of Full Repeal of the ACA. Urban Institute. https://www.
urban.org/research/publication/state-state-estimates-coverage-and-funding-consequencesfull-repeal-aca; Banthin J, et al. December 2019. Implications of the Fifth Circuit Court
Decision in Texas v. United States. Urban Institute. https://www.urban.org/research/
publication/implications-fifth-circuit-court-decision-texas-v-united-states
19 Musumeci M. January 28, 2020. Explaining Texas v. U.S.: A Guide to the Case Challenging the
ACA. Kaiser Family Foundation. https://www.kff.org/health-reform/issue-brief/explainingtexas-v-u-s-a-guide-to-the-case-challenging-the-aca/
20 Keith K. February 6, 2020. Unpacking the Timing of Texas. Health Affairs Blog. https://www.
healthaffairs.org/do/10.1377/hblog20200206.532490/full/
21 NY State of Health premiums, Erie County family of four, with income of $75,000 annually.

4

NEW YO RK, TEXAS, AND THE A F FORDA B LE CA RE ACT | U N IT ED H O S PITA L F U ND

