
New York’s small group insurance market 
is showing signs of distress. Enrollment has 
dropped from about 1.7 million enrollees in 
2007 to 1.1 million in 2016,1 in part because of 
declining offer rates by smaller private sector 
employers2 and likely exacerbated by rising 
premiums. According to data collected as part 
of the federal premium stabilization program, 
New York small group average monthly 
premiums in 2016 ($600) were 39 percent 
higher than in 2014, and 35 percent higher 
than the national average ($440), trailing only 
Alaska ($669). For the 2017 and 2018 rate 
years, New York’s Department of Financial 
Services granted average small group rate 
increases of 8.3 percent and 9.5 percent, 
respectively.3 

One reason for the spike in small group 
rates might be the declining health status 
of the small group risk pool. According to 
federal data measuring the relative health or 
sickness of states’ small group market risk 
pools (Figure 2), New York’s risk score in 
2016 (1.774) was the highest in the nation, 
well above the national average (1.324), and 
nearly 50 percent higher than Montana, the 
state with the healthiest pool (1.081). Even 
though New York ranked last in both 2015 and 
2016, the 2016 risk score actually represents 
an improvement (from 1.803 to 1.774). This 
improvement might be due to New York’s 
decision to follow through on an Affordable 
Care Act (ACA) provision raising the size 
cutoff for the small group market from 50 to 
100 employees, drawing slightly larger and 
healthier employer groups to the redefined 
small group pool.4 

PRESERVING A STABLE  
SMALL GROUP RISK POOL

In making the decision to implement the 
group size change, New York policymakers 
revisited an area that has been a source of 
regulatory tension for decades. Since 1992, 
New York’s small group market has been 
community-rated, so rates cannot vary based 
on the age, sex, occupation or health status of 
workers and dependents. On the other side 
of the dividing line, the large group market is 

experience-rated, with rules that allow rating 
variation based on these factors. The ACA 
ushered in community rating for all small 
group markets nationally, but it also allows 
rates to vary based on age, up to a 3:1 ratio. 
When New York adopted community rating 
in 1992, provisions were included to protect 
the stability of the small group risk pool5 by 
limiting the ways younger or healthier small 
groups could exit the market for experience-
rated coverage through out-of-state plans or 
self-funded arrangements. 

For example, provisions were included that 
prohibited insurers from selling “stop-loss” 
coverage to small groups. Typically used in 
conjunction with self-funded arrangements, 
stop-loss coverage shields employers from 
the risk of catastrophic claims, but it can 
mimic fully-insured coverage if the stop-
loss attachment point—the dollar amount 
beyond which claims are reimbursed by the 
policy—is close to the deductible on a fully 
insured plan. When the 1–100 small group 
size definition was adopted, the prohibition 
on selling stop-loss coverage moved with it, 
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automatically sealing off a potential loophole. 
Policymakers, however, have subsequently 
approved legislation6 “grandfathering in” 
existing 50–100 employee groups that already 
had stop-loss arrangements in place, but 
pressure remains to eliminate the prohibition 
entirely.7

ASSOCIATION HEALTH PLANS

Stop-loss coverage is just one of the hot spots 
that regulators face as they try to preserve 
the stability of the small group market; 
association health plans (AHPs) are another. 
Sponsors of AHPs bundle multiple small 
groups together to reduce costs by accessing 
the self-funded or large group market. 
Despite persistent problems with fraudulent 
AHP sponsors that have left policyholders 
responsible for millions in claims,8 the 
arrangements have strong supporters 
among business groups9 (which often offer 
coverage through these arrangements to their 
membership) and in Congress.10 Proponents 
tout the benefits of giving small groups the 
same bargaining power as large groups,11 but 
many believe the cost savings are a result of 
rates based on age, sex, health status, and 
occupation—which tends to benefit younger, 
predominantly male, and healthier groups in 
lower-risk fields—and AHPs’ ability to avoid 
state benefit requirements and consumer 
protections.12

As was the case with the stop-loss 
requirements, New York policymakers 
included statutory and regulatory provisions 
to prevent AHPs from avoiding small group 
requirements. For example, insurers could 
not do business with association plans formed 
just for the purposes of getting coverage,13 
and if the association had one small group 
member, premiums had to be set for the 
whole association using community-rating 
rules. ACA guidance generally affirmed and 
strengthened these standards.14 

But state and federal regulations on group 
insurance are both grounded on the 

complicated federal Employee Retirement 
Income Security Act, which governs all 
group health insurance arrangements and 
defines important terms like bona fide 
association group, Multiple Employer Welfare 
Associations (MEWA), and single large 
group employer. The U.S. Department of 
Labor provides ongoing guidance through 
regulations and advisory opinions, looking 
at a range of factors to determine how 
associations fit into the complicated state 
and federal regulatory scheme—such as how 
much control individual employers have over 
the association and how it’s governed, the 
commonality of interest among members, 
and other activities the association undertakes 
on behalf of members.15 The discretion federal 
regulators appear to have in this area is why 
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Source for Figures 1 and 2: Centers for Medicare & Medicaid Services, 
Center for Consumer Information & Insurance Oversight. Summary 
Reports on Transitional Reinsurance Payments and Permanent Risk 
Adjustment Transfers for Benefit Years 2014, 2015, and 2016. https://
www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-
Programs/
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many observers are worried about the recent 
Trump administration executive order on 
AHPs, and its potential to undermine state 
regulation of small group markets.16

THE EXECUTIVE ORDER

The Trump administration’s executive order17 
of October 12, 2017, expressly seeks to 
“facilitate the purchase of insurance across 
State lines” and outlines a regulatory path for 
federal agencies to expand access to AHPs 
by loosening current definitions of what 
constitutes a large group employer under 
federal law, which could preempt state small 
group rating and benefit laws. In many ways, 
a broad interpretation of what constitutes 
an employer would be analogous to the 
current regulatory treatment of Professional 
Employer Organizations (PEOs) operating 
in New York and across the country, which 
many believe are draining healthier and 
younger employer groups from New York’s 
small group market. PEOs (also known as 
employee-leasing organizations), on the basis 
of a New York State Labor Law definition of 
employer,18 are able to package the employees 
of small and large groups together in a shell 
corporation in order to obtain large group 
health coverage exempt from small group 
rating requirements.

Some legal experts in employment and 
benefits believe the Trump administration 

has sufficient authority to move forward with 
the plan.19 Another respected analyst has 
agreed, arguing that expanded access to AHPs 
“could finish the ACA-compliant small group 
market off.”20 For the American Academy 
of Actuaries, problems crop up when 
health plans competing to enroll the same 
participants don’t operate under the same 
rules, which can “fragment the market as 
lower-cost groups and individuals would move 
to establish an AHP, and higher-cost groups 
and individuals would remain in traditional 
insurance plans.” 

New York policymakers, regulators, health 
plans, and employers appear to have a small 
group market on their hands that is already 
leaking healthier small employer groups, 
based on the 2016 risk score. In November 
2017, DFS cracked down on an insurer that 
sought to do an end-run around New York 
small group regulations under existing law by 
signing up employers located in New York but 
incorporated out of state, for both self-funded 
and fully-insured coverage that did not meet 
New York requirements.21 New York’s rating 
rules and strong benefit standards make it 
a target-rich environment for entrepreneurs 
looking to market out-of-state or self-funded 
coverage in New York though AHPs, so all 
eyes here will be on the upcoming Trump 
administration AHP regulation, which could 
come by mid-December.
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